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Life Without Parole (LWOP) 
Killed the Death Penalty









Death-qualified Jurors



Death-qualified Jurors
A basic legal framework:
• Witherspoon v. Illinois, 391 U.S. 510 (1968).
• Wainwright v. Witt, 469 U.S. 412 (1985) (FL).
• Lockhart v. McCree, 476 U.S. 162 (1986) (AK).
• Uttecht v. Brown, 551 U.S. 1 (2007) (WA).
• Court rules and cases in your jurisdiction on this 

topic.





The Standard

“. . . whether the juror’s views would prevent or 
substantially impair the performance of his 
duties as a juror in accordance with his 
instructions and his oath” Wainwright v. Witt, 
469 U.S. 412 (1985).



The Compelling Human Story Behind the Case
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Georgia’s Statutory Question

“Are you conscientiously opposed to capital 
punishment?”

Really? 



What We Should Ask

How do you feel about the death 
penalty? 





Prepare a System

• Jury selection can take weeks in a capital case.
• In pretrial, discuss how jury selection will be handled 

mechanically.
• In pretrial, discuss the format and parameters of the 

Witherspoon questions.
• Create a grid/cheat sheet on each potential juror.
• Use a notebook (electronic even) to organize the juror 

questionnaires, responses in voir dire, and your ratings on 
jurors.





Really Get to Know Your Jurors
• Use a written questionnaire.
• Conduct social media searches.  
• Does your court reporter produce daily transcripts? 

You may need to get one that does.
• Take great notes–this usually requires two attorneys 

or an assistant (observe demeanor and make a 
record of it if helpful).





Religious/Spiritual Views

• The defense will usually spend time asking 
prospective jurors what their 
church/parish/synagogue/mosque/etc. teaches 
about the death penalty.





Waffleitis



Key to Waffleitis



Practice Tips
•Channel your inner Oprah or Dr. Phil.
•Ease into the questions.
•Make a good record.
•Urge your judge to make credibility 
and demeanor determinations on 
the record.



Practice Tips (cont.)
Key phrases:
•“Fixed opinion”
•How long have you felt this way?
•How strongly do you believe that? 
• Is this a religious belief? Moral? Etc.
•Have you expressed this belief to others?



Frame Sentencing Option Questions 

Nobody is asking you how you would vote 
today—you have not heard any evidence—that 
would be an unfair question. . . . 
• What we need to know today, having heard 

no evidence, is there a sentencing option 
that you would not even consider? 



Rehabilitation
•Do you consider yourself a fair person? 
•Are you open-minded?
•Have you already made up your mind without 
hearing the first piece of evidence? 

•Are you open to considering the evidence of 
mitigation? Or have you already made up your 
mind to reject it? 



What else do you want to know? 



Critical Facts in a Death Penalty Case That 
May Influence Sentencing

• Multiple victims.
• Child victims.
• Heinous facts.
• Horrible defendants.
• Statutory aggravators (according to the defense).
• All mitigation (according to the defense).



What can you anticipate from the defense?



Colorado Method of Capital Voir Dire
• Jurors are selected based upon life/death views only.
• “Pro-death” jurors are removed utilizing cause challenges, and 

attempts are made to retain potential “life-giving” jurors.
• “Pro-death” jurors are questioned about their ability to 

respect the decisions of other jurors, and potential “life-
giving” jurors are questioned about their ability to stand their 
ground. 

• Peremptory challenges are prioritized based upon views on 
punishment.

Source: “Overview of the Colorado Method of Capital Voir Dire,” The Champion, by Matthew 
Rubenstein, November 2010.









Objectionable Questions

• How jurors would weigh certain mitigation (this is 
different than whether they can consider mitigation 
in general).

• Asking the jurors what type of mitigation they find 
compelling.

• The mechanics of execution.
• The mechanics of parole.



Choose wisely—this is a marathon.









The Takeaway

•NEVER block or impede the defendant’s 
attempt to explore racial bias and/or racial 
attitudes in jury selection.

•We all need to know how jurors feel up front!
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